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This study aims to analyze the return of state financial losses as the
abolishment of corruption crimes contained in the Circular Letter of
the Attorney General Republic Indonesia Number B
1113/F/Fd.1/05/2010 concerning Priorities and Achievements in
Handling Corruption Cases in point 1 which essentially states that
people who return state losses due to corruption crimes can be
given relief to abolish the criminal elements committed. The
research uses a doctrinal. The results of the study show that the
return of state losses committed by the perpetrators of corruption
crimes cannot be used as a reason cither to abolish the authority to
prosecute corruption cases that are being investigated or as a reason
for the abolition of corruption crimes committed by suspects, but
the return of state losses is a reference for the judges to consider
imposing criminal sanctions on the perpetrators as factors that
mitigated him when he was submitted to the court as contained in
Article 4 of the Law on the Eradication of Corruption

Info Artikel

Abstrak

Kata Kunci:
Korupsi;
Penghapusan Pidana;
Pengembalian
Kerugian Negara.

Penelitian ini bertujuan untuk menganalisis pengembalian kerugian
keuangan negara sebagai penghapusan tindak pidana korupsi yang
tertuang dalam Surat Edaran Jaksa Agung RI Nomor B
1113/F/Fd.1/05/2010 tentang Prioritas dan Capaian dalam
Penanganan Kasus Korupsi pada poin 1 yang pada dasarnya
menyatakan bahwa orang yang mengembalikan kerugian negara
akibat tindak pidana korupsi dapat diberikan keringanan untuk
menghapuskan unsur tindak pidana yang dilakukan. Penelitian ini
menggunakan doktrinal. Hasil penelitian menunjukkan bahwa
pengembalian kerugian negara yang dilakukan oleh pelaku tindak
pidana korupsi tidak dapat dijadikan alasan baik untuk
menghapuskan kewenangan penuntutan kasus korupsi yang sedang
ditelusut atau sebagai alasan penghapusan tindak pidana korupsi
yang dilakukan oleh tersangka, namun pengembalian kerugian
negara menjadi acuan bagi hakim untuk mempertimbangkan
menjatuhkan sanksi pidana kepada pelaku sebagai faktor yang
meringankan dia ketika diajukan ke pengadilan sebagaimana tertuang
dalam Pasal 4 Undang-Undang Pemberantasan Korupsi
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INTRODUCTION

Indonesia has regulated the provisions of corruption crimes on Law Number 31 of
1999 Juncto Law Number 20 of 2001 concerning the Eradication of Corruption Crimes as
an 'extraordinary crime' because it has cleatly undermined and even endangered the
country's finances and economy as well as violated the social and economic rights of the
community at large. In Law Number 31 of 1999 in conjunction with Law Number 20 of
2001 concerning the Eradication of Corruption Crimes in article 4 which essentially states
that the return of state financial losses or the state economy does not abolish the
conviction of the perpetrators of corruption crimes. In line with Article 4, Arsil in Musahib
states that "the voluntary return of money from corruption by the defendant is usually a
reason for the judge to reduce the sentence. So, there is indeed a relevance between the
return of corruption proceeds and the criminal sanctions imposed on the perpetrator. On
the one hand, the return of corruption proceeds can be a reason for the judge to reduce the
sentence for the perpetrator, but not abolish the sentence." (Musahib, 2015). So that article
4 of the Corruption Crime Law firmly rejects the return of state losses as an elimination of
corruption criminal acts. However, although article 4 of the Corruption Law firmly rejects
the return of state financial losses as a criminal abolition, it does not seem to be in line with
the Attorney General's Circular Letter Number: B 1113/F/Fd.1/05/2010 concerning
Priorities and Achievements in the Handling of Corruption Cases dated May 18, 2010 at
point 1: "... that people who have consciously returned state financial losses, especially
related to corruption cases where the value of state financial losses are relatively small, need
to be considered not to be followed up, except for those that are still going on." Of course,
article 4 of the Law on the Eradication of Corruption does not justify the return of state
losses as the elimination of corruption crimes because it has been affirmed that the return
of state losses does not eliminate corruption crimes. (Mandala et al., 2023). The reason for
the limited funds in handling corruption cases that reached more than 500 million Rupiah
until the final stage is a pretext for handling corruption cases that are not proportional to
the amount of losses experienced by the state. This is certainly a problem because article 4

of Law Number 31 of 1999 Juncto Law Number 20 of 2001 concerning the Eradication of
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Corruption Crimes states that the return of state losses does not remove the elements of
criminal acts of corruption. Meanwhile, in the Circular Letter of the Attorney General of
the Republic of Indonesia states the opposite. So there is a problem of differences in the

application of law to the norms. So that there is a difference between what is aspired to in

the law and its application.

RESEARCH METHOD

This research focuses on a doctrinal approach, which is research that contains
normative elements, analyzing legal theory, legal science, and legal philosophy (Muhdar,
2019). In this study, researchers will construct how the relationship between legal theory,
legal concepts, and rules, and look at the reality in the regulation itself. In the first issue
this article will analyze the meaning of the return of state financial losses can or may not be
a reason for the abolition of corruption crimes. In this section, the research will describe
the reasons that are the reference for the abolition of crimes that will be associated with the
return of state losses as the abolition of crimes in corruption crimes. So that an explanation
will be obtained regarding whether or not the return of state losses can be seen as a reason
for the elimination of crimes in corruption crimes. In the second issue this article will
interpret the meaning of article 4 of Law Number 31 of 1999 in conjunction with Law
Number 20 of 2001 concerning the Eradication of Corruption. So that the true meaning of

the return of state losses to corruption crimes will be obtained.

RESULTS AND DISCUSSION
Return Of State Losses As A Reason For The Abolishment Of Corruption Crimes.
The reason for the abolition of a criminal offense is a regulation that stipulates under
what circumstances a perpetrator, who has fulfilled the formulation of a delinquency that
should be punished, is not punished. So that the reasons for the abolition of this crime are
the reasons that allow the person who committed the actual act to have fulfilled the
delicacy formula, but was not convicted. And s tate losses themselves, if interpreted in
general, are a situation and/or event in which the state expetiences a shortage and/or
decrease in wealth (in this case including money, securities, and goods) caused by deviant
and/or unlawful acts committed by a few people and/or corporations, before further
discussion, it is necessary for the author to elaborate on the meaning of the return of state
losses based on the Circular Letter of the Attorney General of the Republic of Indonesia

Number B-1113/F/Fd.1/05/2010 concerning the priotity of achievement in handling
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corruption cases. In full, point 1 of the Circular Letter of the Attorney General of the
Republic of Indonesia states that "The handling of corruption cases is prioritized on the
disclosure of cases that are bigfish (large-scale, seen from the perpetrators and/or the value
of state financial losses) and still going on (corruption crimes committed continuously or
continuously), according to the explanation of the Attorney General of the Republic of
Indonesia during the Working Meeting with Commission III of the House of
Representatives on May 5, 2010 and the briefing of the President of the Republic of
Indonesia at the opening of the Coordination Meeting MAHKUMJAPOL at the State
Palace on May 4, 2010 so that in law enforcement to prioritize the sense of justice of the
community, especially for people who have consciously returned state financial losses
(restorative justice), especially related to corruption cases where the value of state financial
losses is relatively small needs to be considered not to be followed up, except for those that
are still going on (sustainable)." Based on point 1 of the Circular Letter of the Attorney
General of the Republic of Indonesia, it can be said that the return of state losses is a form
of action if the perpetrator or suspect of a corruption crime consciously and without
coercion returns (replaces) state money lost as a result of the act of corruption committed
by him where it causes state losses (materially), then law enforcement officials, which in
this case are prosecutorial institutions, need to consider to not follow up on the
investigation process of the case as a form of implementation of restorative justice because
the perpetrators of corruption crimes have recovered the state losses they have incurred by
returning a certain amount of money that makes the state suffer a shortage and/or loss. If
translated specifically, point 1 wants to say that when there are people who are entangled in
cases of corruption where it is detrimental to the state, then in the context of the
implementation of restorative justice it is necessary to consider not continuing the case
until the final stage. Problems began to occur in the phrase "especially for people who have
consciously returned state financial losses (Restorative Justice)" especially the phrase
"corruption cases where the value of state financial losses are relatively small need to be
considered not to be followed up". There are several reasons that are used as the basis that
'the return of state losses can be used as a basis for the elimination of corruption' due to
several factors, namely:

a) In some cases of corruption, more and more Suspects/Defendants voluntarily

return state financial losses in the form of a sum of money to the Public

Prosecutor (prosecution stage and trial stage), both in the form of handover
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and custody. Therefore, the Attorney General's Office is of the view that it is
necessary to make arrangements related to the status of cases for suspects who
return state losses at the investigation or investigation stage to provide clarity
on the legal status and sense of justice for suspects who have consciously and
voluntarily returned state losses due to criminal acts of corruption committed
by them. (Fitri, 2014)

b) The limit of the value of state financial losses that are categorized as small
ranges from Rp 50 million to Rp 300 million. In the sense that automatically
every corruption case where the value of the state's financial losses is below Rp
50 million, will not be followed up by law enforcement (prosecutor/police) as
long as there has been a return of the value of state financial losses by the
perpetrators, with exceptions for cases related to people's livelihoods such as
Boss funds and Raskin Rice. (Attorney General Of Republic Indonesia, 2015)

¢) The existence of the Attorney General's Circular Letter is an effort to save
state financial losses due to corruption crimes from suspects, defendants or
convicted of corruption crimes contained in Article 2 (1) or article 3 of Law
Number 31 of 1999 Juncto Law Number 20 of 2001 concerning the
Eradication of Corruption Crimes will accelerate and facilitate the return of
state/regional financial losses or state assets in the form of money, compared
to using criminal law instruments regulated in the Law on the Eradication of
Corruption by confiscating tangible or intangible movable goods or immovable
goods used for or obtained from corruption crimes. (Arrasid, 2020)

d) The cost of handling corruption cases incurred is not proportional to the value
of state losses, for example, in each handling of corruption cases, the
Prosecutot's Office has a budget ranging from the investigation stage to the
execution of court decisions of 200 million Rupiah with details of costs,
namely: 25 million for the investigation stage, 50 million for the investigation
stage, 100 million for the prosecution stage. And 25 million for the cost of
executing the verdict. So that with a large total budget, the handling of
corruption cases where the state's financial losses are relatively small becomes
useless because the state spends more money on handling than the return

(Akbar et al., 2023)
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e) Putting aside the prosecution of corruption cases where the value of state
financial losses is relatively small, it can make law enforcement officials
(especially prosecutors) more concentrated in handling large-scale corruption
cases (bigfish) (Iskandar, 2021)

f) The philosophical basis for the creation of the Law on the Eradication of
Corruption is about how state financial losses due to corruption can be
recovered so that the return of state losses is prioritized to support the wheels
of sustainable development. (Wahyudi & Salsabila, 2022)

Some of the reasons mentioned eatlier became the basis for the Attorney General's
Office to issue the Attorney General's Circular Letter of the Republic of Indonesia
Number B-1113/F/Fd.1/05/2010 concerning the priotity of achievement in handling
corruption cases as an effort to recover state financial losses through restorative law
enforcement channels. However, if you look carefully, point 1 of the Circular Letter of the
Attorney General of the Republic of Indonesia states that perpetrators of minor corruption
crimes (corruption crimes with a relatively small value of state losses) should be considered
not to be followed up. However, on the way, almost all perpetrators of minor corruption
crimes who return state losses are issued an Investigation Termination Order (SP3) by the
District Attorney's Office and/or the High Prosecutot's Office that handles cases of minor
corruption crimes. Examples of cases of minor corruption crimes that have been stopped
because they have returned state financial losses are presented in the form of the following

table:

Table 1. Examples of Corruption Cases Stopped by the Prosecutor's Office.

Reason for Source of
Case Subject State Loss .. the
termination
reference
Alleged The value of  (Muksalmi
corruption of IDR the loss is na, 2021)
Pidie Jaya 14 Employees 104,953,0 00 relatively
Regional and 5 (One small, and it is
Election grant  Commission Hundre’d' not a quality
funds by the ers of KIP F(?ur Million case and the
Independent  Pidie Jaya for Eme perpetrato r
Election the 2013-2018 ,‘mdred and L otirned the
Commission Period Fifty Three state loss as a
(KIP) in 2018 Thousand e during
in Pidie Jaya Rupiah) the investigati
Regency, on process
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Nanggroe and was given
Aceh an investigati
Darussalam on terminatio
Province n warrant by
the Pidie
District
Attorney's
Office
The suspect (Sahala,
returned state  2023)
Alleged losses, thetre
. was no
corruption in malicious
the IDR intent in th
procurement 558,252,0 80 ; ¢
. suspect, and
of crystal (Five
) the lack of
guava seeds in Hundred .
Head of Food ) . evidence
2020 at the . Fifty Eight
) Security L ensnared the
Agriculture Million Two
Named suspect, so
and Food ) Hundred
. Yusianto ) the
Security Fifty Two Palanokara va
Office of Thousand Hang y
) District
Palangkaray a Eighty '
City, Central Rupiah) Prosecutor 's
0 Office issued
Kalimantan ..
) an Investigati
Province
on
Termination
Order
Alleged (Tual News,
corruption in 2019)
the
misappropri The parties
ation of the involved have
budget of returned the
Village state's
Owned IDR financial
Enterprises No mention 80,000,00 0 losses so that
(BUMdes) at  of the parties  (Eighty an Investigati
the Village involved Million on Terminatio
Community Rupiah) n Order was
Empowerme issued by the
nt Office, Old District
Southeast Prosecutor 's
Maluku Office
Regency,
Maluku
Province
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Based on the explanation of the table above, there are 3 cases of corruption crimes
that do not reach the court stage with the reasons mentioned previously plus the main
reason, namely the perpetrators of corruption crimes consciously and voluntarily return
state losses as the reason for the implementation of each prosecutor's office can provide
relief to perpetrators who have returned state losses, especially if the state losses due to
corruption crimes are relatively small. So that with the policy of returning state losses
carried out by suspects when they stumble upon a corruption case, it refers to the theory of

special criminal abolition, namely (Hamdan, 2012):

a. Afwezigheid van alle schuld (Avas): This principle has the meaning that "a person
cannot be convicted (sentenced to criminal sanctions) if there is no fault in that
person." Avas refers to the principle of geen straf zonder schuld (no criminal act
without fault). So that this reason can be applied if indeed the perpetrator does not
have a fault when the criminal act occurs even though his act meets the formulation
of the delict therefore the perpetrator's criminal act can be abolished., the reason
for the abolition of this crime is applied if the perpetrator of the criminal act has no
fault at all when the criminal act occurs. If it is linked to the case table, then the
reason for Avas cannot be used against the perpetrator because the perpetrator has
clearly had a fault by being involved in the event of the corruption crime
committed, namely by seeing that the perpetrator has violated the provisions of the
formal and material offense because there is a real loss to the state as a result of the
act of corruption itself which can be proven when determining the status of the
suspected corruption as a criminal act corruption.

b. Absence of material unlawful nature: The reason for the abolition of this crime is
applied if the perpetrator commits a criminal act as long as it does not contradict
the applicable legal principles and the act committed is considered not a
reprehensible act by the community. So that this reason is applied if the perpetrator
of a criminal act meets the formulation of the offense regulated in the formal law
(Law) but materially does not have any impact on the survival of the community so
that the perpetrator's criminal act can be abolished as long as it does not contradict
the applicable legal principles and is not a reprehensible act. If it is stated in the
table of cases above, then of course the acts of corruption committed by the
perpetrators are reprehensible acts in the eyes of the public and there are real state

financial losses arising from the criminal acts of corruption committed by them,
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and in criminal law there is a principle called "Culpa In Causa" which has the
meaning that a person must remain responsible for his actions, because what he
does is the result of his own actions (Utami & Heristiawan, 2022). So it can be
concluded if there is The suspect of corruption whose criminal act is abolished only
because he returns state losses due to his actions indirectly provides a sense of
injustice to the community because his reprehensible acts should be given the
heaviest sanctions and the consequences of his actions must be accounted for so
that there is no room at all to be able to state that by returning state losses, the
criminal liability of the suspect corruption crimes have been completed. As well as
referring to the postulate "contra legem facit qui id facit quod lex prohibit in
fraudem vero qui salvis verbis lefis sententiam ejus circumenit" which means that a
person who is declared unlawful when the act committed is an act prohibited by
law (Hiariej, 2016). Therefore when viewed through formal and material delicacies,
it can be said that it is clear that the suspect has committed an unlawful act because
the act he committed has potential losses countries and/or have actually occurred
real state losses and in fact if seen in the formulation of the Law on the Eradication
of Corruption Crimes, the formal offenses owned by the suspect have been written
in the laws and regulations. So that there is no reason that can stop the criminal
liability of a suspect in a corruption crime even though the person concerned has
returned the state losses he has incurred to law enforcement officials such as the
Attorney General's Office of the Republic of Indonesia.

Looking at the two reasons for criminal abolition that are special (Reasons for
Criminal Abolition for criminal acts outside the Criminal Code). Both of them do not
provide room for the abolition of corruption crimes by returning state losses because
corruption crimes that have been real and clearly have state losses in them, then the
criminal sanctions given cannot be abolished. In addition, if viewed from the perspective of
restorative justice, of course, the elimination of criminal penalties for perpetrators of
corruption crimes will not be effective in tackling corruption crimes, and can even provoke
the birth of other perpetrators of corruption crimes and the ideals of the Corruption
Eradication Law which is focused on providing sanctions that can have a deterrent effect
on perpetrators of corruption crimes will never be achieved because with There is an
understanding that the perpetrators of corruption crimes are only given punishment based

on the return of state losses, then rationally the perpetrators of corruption crimes will
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commiit acts of corruption because the probability of imposing witnesses is low, and even
though the perpetrators' actions are successfully known by law enforcement officials, the
sanctions given are very light sanctions because the perpetrators of crimes are only enough
to recover state financial losses as a result of their actions. So that with the application of
the restorative justice paradigm, no criminal sanctions are imposed on the perpetrators
because the perpetrators are only asked to return state losses that occurred as a result of the
crimes committed (Sulantoro, 2021). Then there is also the elimination of criminal penalties
for perpetrators of corruption crimes that return state losses can provide reparation for
perpetrators because it is enough to return the money from their corrupt acts and in the
end their actions seem to disappear Just like that without any deterrent effect given to the
perpetrator. And in accordance with the assumption that has been recognized by the public
that corruption is a type of criminal act that can be classified as an "extraordinary crime"
criminal act. Therefore, in handling it, at the stage of investigation and investigation,
extraordinary measures must be carried out. This is intended to cause a deterrent effect on
all community members, both businessmen, officials, and all other members of the
community not to commit corruption crimes. Then if viewed based on the principle of
justice (rechtsgevoel), moral or ethical norms, and moral norms that apply in society are
enough to be a criterion that corruption is a form of unlawful action and a reprehensible
act for society so that it is necessary to give the heaviest punishment for the perpetrators of
corruption crimes. So when the reason for the return of state losses becomes a benchmark
to remove the criminal act of a suspect in a corruption crime, it indirectly gives a sense of
public distrust towards law enforcement officials who should be able to give severe
punishment (sanctions) to the perpetrators of corruption crimes but protect the interests of
the perpetrators under the pretext of "saving state losses". Then acts of corruption also
endanger the moral and intellectual standards of the community, if the perpetrators of
criminal acts of corruption (both heavy and light) are released just because they have
returned the state losses they have caused, then it can make acts of corruption (both heavy
and light) even more rampant because many think that "by returning state losses, it will not
be criminally processed". So that there is no main value or glory in society when law
enforcement given through punishment (sanctions) to the perpetrators of corruption
crimes is not given expressly and fairly to the perpetrators of corruption crimes which in

fact have harmed not only the country's finances or economy but also the people who feel
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the impact of corrupt acts, a handful of people who have positions and positions that exist

on them.

Interpretation Of The Meaning Contained In The Provisions Of Article 4 Of Law
Number 31 Of 1999 In Conjunction With Law Number 20 Of 2001 Concerning The

Eradication Of Corruption

The formulation of Article 4 of the Corruption Crime Law used by the state of
Indonesia was only formulated and passed for the first time in Law Number 31 of 1999
concerning the Eradication of Corruption Crimes. Due to the limitations of reference
sources that can be used as a reference to trace the preparation of the formulation of
Article 4 of the Law on the Eradication of Corruption, the author will describe the
opinions of experts and also other supporting documents that are references for the
preparation of or also related to the formulation of Article 4 of the Law on the Eradication
of Corruption. The essence of the formulation of Article 4 of Law Number 31 of 1999 in
conjunction with Law Number 20 of 2001 concerning the Eradication of Corruption
Crimes has just been formulated in the law. The reason why article 4 was formulated into
the Law on the Eradication of Corruption Crimes is as the basis for law enforcement of
corruption crimes that harm state finances because when state financial losses have shifted
or entered the realm of criminal law, the return of financial losses does not remove the
criminal liability of the perpetrators of corruption crimes that harm state finances. The
return of state financial losses committed by the perpetrators of corruption crimes is
considered not to reduce the unlawful nature of the elements in Articles 2 and 3 of the Law
on the Eradication of Corruption (Amrani et al., 2017).

However, the return of state financial losses carried out only serves as a factor or
things that mitigate the defendant of corruption when submitted to trial. Article 4 of the
Law on the Eradication of Corruption which emphasizes that the perpetrator of corruption
who has returned state financial losses cannot remove the criminal liability that he has
committed has the intention of providing a deep understanding to law enforcement
officials that when a perpetrator of corruption has returned state financial losses, the return
is seen as a factor that will mitigate The penalty to be imposed due to the nature of the
violation of the rules in the elements of Article 2 and Article 3 of the Law on the
Eradication of Corruption remains even though the state's financial losses have been

recovered. In addition, when viewed sociologically, article 4 also wants to show that as a
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result of corruption crimes that harm state finances, it has a wide and systematic impact on
society, because it interferes with national development and causes socio-economic losses.
So indirectly, article 4 of the L.aw on the Eradication of Corruption provides a view that
criminal liability must still be maintained to provide a deterrent effect for perpetrators who
not only harm the state's finances, but also the wider community because the budget that
should be used for national development is constrained due to irregularities and/or
violations of state financial management. Therefore, the formulation of Article 4 of the
Law on the Eradication of Corruption wants to provide a view that whoever commits a
mistake must receive punishment, whoever has stolen money must be punished, and who
has committed a corruption crime, the refund of the proceeds of the corruption crime does
not necessarily abolish the punishment for the crime committed but the refund of the
proceeds of the corruption crime is only a condition for considering the severity or
lightness of the criminal sanctions given to him when submitted to the trial stage
(Indonesia Corruption Watch, 2015). With the formulation of Article 4 of the Law on the
Eradication of Corruption Crimes, it is consistent with the characteristics of corruption
crimes which are seen as one of the crimes that are "extraordinary crimes" which have a
systematic and widespread impact on the life of the state and society. So, it can be said that
Article 4 is based on the retributive (absolute) criminal theory which holds that if a person
commits a criminal act, he must be punished for the crime he committed.

On the other hand, Article 4 of the Law on the Eradication of Corruption also
contains norms on criminal liability. The lawmakers put the aspect of responsibility on acts
that contain formal offenses, as can be seen from the sentence that states "the return of
state financial losses does not eliminate them and punish the perpetrators". This means that
here the consequences of criminal acts of corruption in the form of harming the State's
finances do not make the elimination of unlawful nature in criminal acts of corruption
(Ariwafa, 2023). In the application of the existence of Article 4 of the Law on the
Eradication of Corruption, it can be seen in Decision Number 2/Pid.Sus-
TPK /2021 /PN.Plk in this case the defendant has returned state financial losses due to his
corrupt acts of Rp. 241,500,000 (Two Hundred and Forty One Million Five Hundred
Thousand Rupiah) of the total state financial losses of Rp. 1,058,393,031 (One Billion Fifty
Eight Million Three Hundred Ninety Thirty Three Thirty One Rupiah) which was returned
during the investigation to the Palangkara District Attorney's Office. Thus, in the

consideration of the panel of judges, it was stated that "Considering, that since the crime of
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corruption is a formal offense, the refund of the money as mentioned above, does not
cause the elimination of criminal liability committed by the defendant, but is a factor that
mitigates the crime, as referred to in Article 4 of Law Number 31 of 1999 Juncto Law
Number 20 of 2001 concerning the Eradication of Corruption Crimes" (Decision
Number:2/Pid.Sus-TPK/2021/PN.Plk, p. 183).

From the description of the panel's consideration of the return of state financial
losses made by the defendant in the decision, it can be said that the panel of judges gave a
view on the return of state financial losses made by the defendant when the investigation
was considered to be the good faith of the defendant in carrying out the fulfillment of the
obligation to recover state financial losses as a result of the criminal act of corruption
committed. So that the return of state financial losses is a determining factor that will ease
the provision of criminal sanctions to the defendant. Therefore, the existence of Article 4
of the Law on the Eradication of Corruption which emphasizes the return of state losses as
a matter that can alleviate criminal sanctions is a consideration in providing criminal
sanctions to the perpetrators because they can reduce the criminal sanctions that will be
given to them. So that the return of state financial losses or the state economy does not
delete or stop the investigation of the case, but becomes one of the factors that mitigate the
perpetrator when submitted to trial, with the aim that this provision can motivate the
perpetrator to return the state finances to the maximum. Furthermore, this article is also
regulated as a preventive measure in the eradication of corruption crimes because it can
prevent someone from committing corruption crimes that are detrimental to the state's
finances considering that if a person is arrested by law enforcement officials, the return of
the state's financial losses does not remove the criminal responsibility of the perpetrators of
corruption crimes which can create a deterrent effect, legal certainty and a sense of justice
for the wider community.

Article 4 of the Law on the Eradication of Corruption essentially states that the
restitution of state losses cannot abolish a person's conviction for committing a crime of
corruption, but this restitution will be one of the things that lightens him when submitted
to court. It should be emphasized that if the return of the proceeds of corruption is carried
out voluntarily without any outside elements before the case is known to the public or law
enforcement, then it cannot be used as a basis for prosecution (Masyarakat Pemantau
Peradilan Indonesia, 2020). In determining the meaning of the provisions of Article 4 of

the Law on the Eradication of Corruption, grammatical and authentic interpretation of the
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law will be used by using analogies to perfect the meaning of Article 4 of the Law on the
Eradication of Corruption. When looking specifically at Article 4 of Law Number 31 of
1999 Juncto Law Number 20 of 2001 concerning the Eradication of Corruption Crimes
reads: "The return of state financial losses or the state economy does not abolish the
conviction of the perpetrators of criminal acts as referred to in Articles 2 and 3." So if we
use the grammatical interpretation of law which means that "the interpretation of law is
based on the meaning of the words that are composed in the provisions of a legal
regulation, with the note that the meaning of words that are common to the general public
is used as the answer (Kartika, 20106). So specifically the article applies one of the legal
principles of Culpa in Causa which means that "a person must remain responsible for his
actions, because what he does is the result of his own actions (Hamdan, 1994). And by
referring to the postulat "contra legem facit qui id facit quod lex prohibit in fraudem vero
qui salvis verbis lefis sententiam ejus circumenit" which means that a person who is
declared unlawful when the act committed is an act prohibited by law. For more deeply
understand the meaning of Article 4 of the Law on the Eradication of Corruption by
looking at several opinions/views from experts on the grammatical meaning of Article 4 of

the Law on the Eradication of Corruption, including:

A. researcher from the Institute for the Study and Advocacy of Judicial
Independence, Arsil stated that "the voluntary refund of corruption proceeds
by the defendant is usually a reason for the judge to reduce the sentence. So,
there is indeed a relevance between the return of corruption proceeds and the
criminal sanctions imposed on the perpetrator On the one hand, the refund of
corruption proceeds can be a reason for the judge to reduce the punishment for
the perpetrator, but not abolish the sentence."

B. Mudzakkir stated that "the return of the proceeds of a crime is often associated
with the time. If the return is made before the investigation begins, it is often
interpreted as removing the criminal act committed by a person. However, if it
is carried out after the investigation has begun, the return does not remove the
criminal act. In my opinion, being returned before or after the investigation is
still against the law. For example, I steal, then return the stolen item before
anyone else knows. It's still a criminal offense, isn't it ?”” (Akok, 2021)

C. Abdul stated that "If the crime of corruption has occurred, then it is processed

and then the state losses are returned and the case is stopped, this is cleatly
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contrary to article 4 of the Corruption Law which states that the return of state
losses does not abolish the criminal act, the return of state losses only affects
the amount of punishment that will be received” (Mukhtar & Hermawan, 2018)

So if a conclusion is drawn, the meaning of Article 4 of the Law on the Eradication
of Corruption wants to say that if a person is declared a perpetrator of the crime of
corruption, then returning state losses is not one of the reasons for the elimination of his
criminal acts because he must still be legally responsible in society as a result of his actions
that have violated the law and have fulfilled the elements of the crime in the provisions law,
so that the return of his state losses is not one of the reasons why he is not sentenced by
the state because he still has to be responsible in the eyes of the law. In addition, this is also
the basis for law enforcement of corruption crimes to provide an affirmation that when
state financial losses have shifted or entered the realm of criminal law, the return of
financial losses does not remove the criminal liability of the perpetrators of corruption
crimes that harm state finances, therefore the return of state financial losses made by the
perpetrators before being submitted to trial does not reduce the unlawful nature in
elements of Articles 2 and 3 of the Law on the Eradication of Corruption so that Article 4
is regulated as a preventive measure in the eradication of corruption because it can prevent
a person from committing a corruption crime that harms the state's finances considering
that the return of the state's financial losses does not remove the criminal liability of the
perpetrator of the corruption crime (Robiana, 2022).

Therefore, by using grammatical legal interpretation, it has been concluded that the
meaning of Article 4 of the Law on the Eradication of Corruption basically means that
when a person has been declared a perpetrator in the act of corruption and returns the
state losses he has caused, this cannot be a reference and/or a reason to abolish his
criminal liability because he still has to Responsible for the crime of corruption committed
by him to provide a deterrent effect as a form of criminal responsibility and a preventive
step in eradicating corruption because it can prevent someone from committing a
corruption crime. Then after looking through a grammatical interpretation of the meaning
of Article 4 of the Law on the Eradication of Corruption, it will be seen through the point
of view of authentic interpretation regarding the meaning of the existence of Article 4 of
the Law on the Eradication of Corruption. If referring to the Explanation of Law Number
31 of 1999 Juncto Law Number 20 of 2001 which states that "In order to achieve a more

effective goal of preventing and eradicating corruption, considering that corruption in
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Indonesia occurs systematically and widely so that it not only harms the state's finances, but
also violates the social and economic rights of the community at large, Therefore, the
eradication of corruption needs to be carried out in an extraordinary way, in order to realize
a just, prosperous, and prosperous Indonesia society, it is necessary to continuously
improve efforts to prevent and eradicate criminal acts in general and corruption crimes in
particular. So that in order to achieve legal certainty, eliminate diversity of interpretation,
and fair treatment in eradicating corruption crimes, this Law is intended to replace Law
Number 3 of 1971 concerning the Eradication of Corruption Crimes, which is expected to
be able to meet and anticipate the development of community legal needs in order to
prevent and eradicate more effectively any form of corruption that is very detrimental to
the state's finances or the state economy in particular and society in general need to be
added in Law Number 31 of 1999 concerning the Eradication of Corruption Crimes as a
provision that is "premium remidium" and at the same time contains special provisions for
civil servants as intended in Article 1 number 2 or for state administrators as referred to in
Article 2 of Law Number 28 of 1999 concerning Clean and Free State Administrators from
Corruption, Collusion, and Nepotism, not to commit corruption crimes." Therefore, if an
authentic analysis is carried out, the purpose of the existence of the Law on the Eradication
of Corruption is solely to provide a sense of justice and also law enforcement against the
perpetrators of corruption crimes in order to realize an Indonesia that is clean from the
practices of Corruption, Collusion, and Nepotism, so that a special legal provision is
needed to prevent and eradicate corruption crimes in Indonesia, then the Eradication Law
is issued Corruption Crimes. Furthermore, how to interpret the meaning of Article 4 of
Law Number 31 of 1999 in conjunction with Law Number 20 of 2001 concerning the
Eradication of Corruption, this can be seen in the explanation of the UUPTPK which
states that "it is necessary to add in Law Number 31 of 1999 concerning the Eradication of

(13

Corruption Crimes as a provision that is 'premium remidium." “ Referring to the
explanatory phrase that has been quoted, it can be understood that criminal sanctions are
sanctions that are prioritized in providing a deterrent effect to the perpetrators of crimes so
that the perpetrators realize their mistakes and no longer repeat their criminal acts,
therefore Article 4 of the Law on the Eradication of Corruption was formulated which
states that "The return of state financial losses or the state economy does not abolish the

conviction of the perpetrators of criminal acts as intended in Article 2 and Article 3." So

that with the existence of Article 4, he wants to provide an affirmation that even though
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the perpetrator has returned the state losses incurred as a result of his corruption crimes, he
will still not be free from the snares of corruption criminal sanctions in the Law on the
Eradication of Corruption as a result of the application of the principle of "Primium
Remedium" used in the law. Therefore, if an authentic analysis is carried out, the purpose
of the existence of the Law on the Eradication of Corruption is solely to provide a sense of
justice and also law enforcement against the perpetrators of corruption crimes in order to
realize an Indonesia that is clean from the practices of Corruption, Collusion, and
Nepotism, so that a special legal provision is needed to prevent and eradicate corruption
crimes in Indonesia, then the Eradication Law is issued Corruption Crimes. Furthermore,
how to interpret the meaning of Article 4 of Law Number 31 of 1999 in conjunction with
Law Number 20 of 2001 concerning the Eradication of Corruption, this can be seen in the
explanation of the Law Number 31 Of 1999 in conjunctuion with Law Number 20 of 2001
Eradication Law Of Corruption Crimes which states that "it is necessary to add in Law
Number 31 of 1999 concerning the Eradication of Corruption Crimes as a provision that is
'premium remidium."

Referring to the explanatory phrase that has been quoted, it can be understood that
criminal sanctions are sanctions that are prioritized in providing a deterrent effect to the
perpetrators of crimes so that the perpetrators realize their mistakes and no longer repeat
their criminal acts, therefore Article 4 of the Law on the Eradication of Corruption was
formulated which states that "The return of state financial losses or the state economy does
not abolish the conviction of the perpetrators of criminal acts as intended in Article 2 and
Article 3." So that with the existence of Article 4, he wants to provide an affirmation that
even though the perpetrator has returned the state losses incurred as a result of his
corruption crimes, he will still not be free from the snares of corruption criminal sanctions
in the Law on the Eradication of Corruption as a result of the application of the principle

of "Primium Remedium" used in the law.

CONCLUSION

The return of state losses as a reason for the abolition of the crime given to the
perpetrators of corruption crimes that return state financial losses cannot be used as a
reason for the abolition of corruption crime, this is because if we review based on reason
for the abolition of a special crime, namely Afwezigheid van alle schuld (Avas) which is

basically the same as the principle of criminal law "Geenstraff Zonder Schuld" which
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means that there is no crime without a direct fault has been dropped because the
perpetrator's act is included as an act that is considered a violation of the provisions of the
law and against material law which considers that the act must be viewed as an act that is in
accordance with the morals and ethics of the community, even though formally the act is
seen as a criminal act, it can be said that it does not meet these requirements, because the
community considers that corruption is an act that damages a person's ethics and morals so
that the reason for the abolition of a crime on the grounds of material violation of the law
becomes null and void. So that the perpetrators of corruption crimes who return state
financial losses as the basis for removing the crimes given to the perpetrators cannot be
used as a reason for the elimination of corruption crimes committed.

The interpretation of the meaning of the provisions stipulated in Article 4 of Law
Number 31 of 1999 Juncto Law Number 20 of 2001 concerning the Eradication of
Corruption Crimes means that the return of state financial losses will not abolish the
provision of criminal sanctions that will be given to the perpetrators of corruption crimes,
on the contrary, the return will be a reference for the panel of judges in determining the
severity or lightness of the criminal sanctions that will be given to the perpetrators. So by
looking at the meaning contained in the provisions of Article 4 of the Law on the
Eradication of Corruption, law enforcement agencies should obey the provisions contained
in Article 4 of the Law on the Eradication of Corruption in taking action against
perpetrators of corruption who return state financial losses so that it does not become a
reason for the abolition of criminal acts committed because of the meaning of the
provisions regulated in Article 4 of the Eradication Law The Crime of Corruption has
provided an explanation that the return of state financial losses is only a reference for the
panel of judges in determining the severity or lightness of the criminal sanctions to be

given to the perpetrators and is not a reason to abolish the criminal act.

REFERENCES

Arrasid, E.S., 2020. Implementasi Surat FEdaran Jaksa Agung Nomor: B
113/F/Fd.1/05/2010 Dalam Penyelesaian Tindak Pidana Korupsi Dengan Kerugian
Negara Yang Kecil Oleh Kejaksaan Tinggi Riau, [Jurmal Online Mahasiswa Fakultas
hukum Universitas Rian. 3, ), hlm. 1-15.
https://jom.unti.ac.id/index.php/JOMFHUKUM/ article /view /28966

Akbar, M.A., Sakti. L.O.A., & Jafar. H.F., 2023. Penerapan Restorative Justice Dalam
Perkara Korupsi Sebagai Wujud Peradilan Sederhana, Cepat, Dan Biaya Ringan, jurnal
Tus Constituendum, 3, D), hlm 239-258.
https://journals.usm.ac.id/index.php/jic/article/view/ 6822

Jurnal Mediasas, Vol. 8, No. 1, 2025 159


https://jom.unri.ac.id/index.php/JOMFHUKUM/article/view/28966
https://journals.usm.ac.id/index.php/jic/article/view/6822

Analysis of The Meaning of Restitution of State Losses
Michael Nicholas Bonny et al.,
DOI: 10.58824/mediasas.v8il.221

Ariwafa, K. (2023). Pengembalian Kerugian Keuangan Negara Terhadap Penyedia Barang
Dan Jasa Pemerintah Dalam Tindak Pidana Korupsi (Kajian Pasal 4 Uu Tipikor
Pasca Putusan Mahkamah Konstitusi Nomor 25/Puu-Xiv/2016).
https://dspace.uii.ac.id/bitstream/handle/123456789/46865/20912028.pdf?sequenc
e=1&isAllowed=y

Akok. (2021). Pengembalian Kerugian Negara, Kasus Selesai ?. from Sijori Today.com
website: https://sijoritoday.com/2021/06/29/pengembalian-kerugian-negara-kasus-

selesai/

Fitri, R.A., 2014. Upaya Pengembalian Kerugian Keuangan Negara Melalui Tuntutan
Pidana Berdasarkan Surat Edaran Jaksa Agung Republik Indonesia Nomor:
SE003/A/JA/02/2010 Dalam Perkara Tindak Pidana Korupsi (Studi Kasus di
Kejaksaan Negeri Sanggau), Jurma/ PSMH UNTAN, 10, (4), hlm. 1-15.
https://jurnal.untan.ac.id/index.php/nestor/article/view/8015

Hiariej, Eddy O.S. (2016). Prinsip-Prinsip Hukum Pidana Edisi Revisi. Cahaya Atma Pusaka
Hamdan, M. (2012). Alasan Penghapus Pidana Teori dan Studi Kasus. PT. Refika Aditama.
Hamdan, M. (1994). Asas-Asas Hukum Pidana. Rineka Cipta.

Iskandar, R, 2021. Kewenangan Kejaksaan Dalam Penyelesaian Tindak Pidana Korupsi
Berdasarkan Pendekatan Asas Restoratif, MATRIKS Jurnal Sosial dan Sains. 3, (1),
hlm. 27-35. https://matriks.staiku.ac.id/index.php/jmt/article/view /76

Kartika, P.I.G.A.P. (2016). Buku Ajar Penalaran Dan Argumentasi Hukum Kode Mata Kuliah:
Bii 7265. https:/ /www.studocu.com/id/document/universitas-islam negeri-antasari-
banjarmasin/hukum-ekonomi/410a32590444 bdecc-47de9db44bda38b/42470945

Kejaksaan Agung Republik Indonesia, (2015). Penyelesaian Tindak Pidana Korupsi Yang Nilai
Kerugian Kenangan Negaranya Kecil, Jakarta: KEJAGUNG RI

Musahib, R.A., 2015. Pengembalian Keuangan Negara Hasil Tindak Pidana Korupsi, e-
Journal Katalogss, 3, D), hlm. 1-9.
https://media.neliti.com/media/publications/154960-ID-pengembalian-keuangan-
negara-hasil-tinda.pdf

Muhdar, M. (2019). Penelitian Doctrinal dan Non-Doctrinal Pendekatakan Aplikatif Dalam
Penelitian Hukum. Mulawarman University Press.

Mukhtar, U., & Hermawan, B. (2021). Pakar: Pengembalian Kerugian Negara tak Hapus
Unsur Pidana. from REPUBLIKA.CO website: Mukhtar, U., & Hermawan, B.

(2021). Pakar: Pengembalian Kerugian Negara tak Hapus Unsur Pidana.
REPUBLIKA.CO.

Muksalmina. (2021). Kerugian Negara Kecil, Kejari Hentikan Penyidikan Kasus Korupsi

KIP Pijay. from AJNN.net website: Kerugian Negara Kecil, Kejari Hentikan
Penyidikan Kasus Korupsi KIP Pijay (ajnn.net)

Putusan Nomor: 2/Pid.Sus-TPK/2021/PN Plk from putusan.mahkamahagung.go.id
website:

Jurnal Mediasas, Vol. 8, No. 1, 2025 160


https://dspace.uii.ac.id/bitstream/handle/123456789/46865/20912028.pdf?sequence=1&isAllowed=y
https://dspace.uii.ac.id/bitstream/handle/123456789/46865/20912028.pdf?sequence=1&isAllowed=y
https://sijoritoday.com/2021/06/29/pengembalian-kerugian-negara-kasus-selesai/
https://sijoritoday.com/2021/06/29/pengembalian-kerugian-negara-kasus-selesai/
https://jurnal.untan.ac.id/index.php/nestor/article/view/8015
https://matriks.staiku.ac.id/index.php/jmt/article/view/76
https://www.studocu.com/id/document/universitas-islam%20negeri-antasari-banjarmasin/hukum-ekonomi/410a3a590444%20bdecc-47de9db44bda38b/42470945
https://www.studocu.com/id/document/universitas-islam%20negeri-antasari-banjarmasin/hukum-ekonomi/410a3a590444%20bdecc-47de9db44bda38b/42470945
https://media.neliti.com/media/publications/154960-ID-pengembalian-keuangan-negara-hasil-tinda.pdf
https://media.neliti.com/media/publications/154960-ID-pengembalian-keuangan-negara-hasil-tinda.pdf
https://www.ajnn.net/news/kerugian-negara-kecil-kejari-hentikan-penyelidikan-kasus-korupsi-kip-pijay/index.html#google_vignette
https://www.ajnn.net/news/kerugian-negara-kecil-kejari-hentikan-penyelidikan-kasus-korupsi-kip-pijay/index.html#google_vignette

Analysis of The Meaning of Restitution of State Losses
Michael Nicholas Bonny et al.,
DOI: 10.58824/mediasas.v8il.221

https://putusan3.mahkamahagung.go.id/direktori/putusan/zaecbb7b868c90aa29613
313630373032.html

Robiana, B. (2022). Pengembalian Kerugian Negara Terhadap Penegakan Hukum Tindak
Pidana Korupsi Di Hubungkan Dengan Pasal 4 Undang — Undang Nomor 20 Tahun

2001 Tentang Pemberantasan Tindak Pidana Korupsi.
https://tepository.unpas.ac.id/61190/1/Artikel%20Bobon%2 ORobiana.pdf

Sahala. (2023). Usai Setor Kerugian Negara, Tersangka Korupsi Jambu Kristal Bebas. From
Liputan 6.com website: https://www.liputan6.com/regional/read/5254311 /usai-

setor-kerugian-negara-tersangka-korupsi-jambu-kristal-bebas?page=2

Team Tual News. (2019). Dugaan Korupsi PMD Malra, Kejari Keluarkan SP3. From Tual

News.com website: Dugaan Korupsi PMD Malra, Kejari Keluarkan SP3 - Media
Tual News

Trisia, S. (2020). Sejarah Pengaturan Tindak Pidana Korupsi di Indonesia. Masyarakat
Pemantau Peradilan Pidana. from mappifthui.org website: https://mappifhui.org/wp-

content/uploads/2020/03/Sejarah Pengaturan-Tindak-Pidana-Korupsi-di-
Indonesia.pdf

Utami, W., & Heistiawan, A.W., 2022. Konsistensi Perlindungan Hukum Terhadap Pelaku
Tindak Pidana Akibat Pembelaan Darurat, MAKSIGAMA: Jurnal 1lmiah Hukum
Universitas Wisnudharma Malang, 16, 1), hlm 1-18.
https://maksigama.wisnuwardhana.ac.id/index.php/maksigama/article/view/110

Wahyudi, S.T., & Salsabila, 2022. Peran Kejaksaan Dalam Penyelesaian Perkara Tindak
Pidana Korupsi Menggunakan Pendekatan Restorative Justice, Jurnal Masalah-Masalah
Hukum, 51, 1), him 61-70.
https://ejournal.undip.ac.id/index.php/mmbh/article/view/37962

Jurnal Mediasas, Vol. 8, No. 1, 2025 161


https://putusan3.mahkamahagung.go.id/direktori/putusan/zaebb7b868c90aa29613313630373032.html
https://putusan3.mahkamahagung.go.id/direktori/putusan/zaebb7b868c90aa29613313630373032.html
https://www.liputan6.com/regional/read/5254311/usai-setor-kerugian-negara-tersangka-korupsi-jambu-kristal-bebas?page=2
https://www.liputan6.com/regional/read/5254311/usai-setor-kerugian-negara-tersangka-korupsi-jambu-kristal-bebas?page=2
https://www.tualnews.com/2019/09/dugaan-korupsi-pmd-malra-kejari-keluarkan-sp3/
https://www.tualnews.com/2019/09/dugaan-korupsi-pmd-malra-kejari-keluarkan-sp3/
https://mappifhui.org/wp-content/uploads/2020/03/Sejarah%20Pengaturan-Tindak-Pidana-Korupsi-di-Indonesia.pdf
https://mappifhui.org/wp-content/uploads/2020/03/Sejarah%20Pengaturan-Tindak-Pidana-Korupsi-di-Indonesia.pdf
https://mappifhui.org/wp-content/uploads/2020/03/Sejarah%20Pengaturan-Tindak-Pidana-Korupsi-di-Indonesia.pdf
https://maksigama.wisnuwardhana.ac.id/index.php/maksigama/article/view/110
https://ejournal.undip.ac.id/index.php/mmh/article/view/37962

